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AFFI RVED RUSSELL, SP. J.

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprenme Court of findings of fact

and concl usi ons of | aw.

The trial court found that on January 25, 1995, Ira Antonia
Tenpenny sustained a disc herniation at L4-5 wth nerve
conpression in the course and scope of his enploynent by USAIR,
INC. The court further found that M. Tenpenny was tenporarily
and totally disabled fromJanuary 25, 1995, to June 30, 1995; and
that he returned to work with a 17% permanent partial disability
to the body as a whole. Judgnent was also entered for past and

future nmedi cal expenses and certain discretionary costs.

The enpl oyer has prosecuted this appeal, contending (1) that
the preponderance of the evidence showed that the plaintiff
enpl oyee was injured before he reached the defendant enpl oyer's
premses, (2) that plaintiff's back injury was idiopathic
unrelated to a special risk involved with plaintiff's enpl oynent,
and (3) the trial court erred in shifting the burden of proof to
the defendant to refute causation rather than forcing the
plaintiff to carry his burden of proving causation. The appel | ee

asks that the inpairment judgnment be increased froml1l7%to 25%



After a careful and thorough review of the record we hold
that the judgnent of +the trial <court is supported by a
preponderance of the evidence, and that there was no inproper

shifting of the burden of proof. Qur review has been de novo upon

the record of the trial court, acconpani ed by a presunption of the
correctness of that court's findings of fact. Tennessee Code

Annot at ed Section 50-6-225 (e)(2).

Credi bl e evi dence establishes that on January 25, 1995, M.
Tenpenny arrived in the enployee parking area at the enployer's
prem ses to comence his work day. He testified that as he got
out of his car he felt a twitch in his back. He wal ked to a
stairway | eading into his workpl ace and his back conmenced hurti ng
severely as he clinbed the stairs. Upon entering the door he fel
to the floor, in excruciating pain, and asked that an anbul ance be
call ed. He was hospitalized and the next day was di agnosed by Dr.
Vaughan Allen, MD., a neurosurgeon, as having a large disc
rupture with encroachnment upon the L5 nerve root. A | ani nectony
was done the following day. Dr. Allen testified that M. Tenpenny
retai ns a pernmanent anatom cal inpairnent of 10%to the body as a

whol e.

There was evidence that M. Tenpenny first injured his back
on the job in July 1993 when he twi sted and stunbled over sone
| uggage. This injury appeared to resolve after three physician
visits. Then, on Decenber 12, 1994, he again injured his back on
the j ob when he picked up a heavy suitcase. He continued to have

a degree of back pain right up to the tine of the injury at bar.



G ven this background, Dr. Vaughan Allen testified that the nost
probabl e cause of his disc rupture would have been |ifting and
damagi ng the annulus prior to that time (January 25, 1995) and

then having a trivial thing cause the rupture on January 25, 1995.

Thi s testinony constitutes convincing evidence that this disc
rupture was not idiopathic. The preponderance of all of the
evidence shows that the plaintiff was initially injured by
accident arising out of and in the course of his enploynent by the
def endant on Decenber 12, 1994, lifting | uggage, and subsequently
aggravated that injury on January 25, 1995, either getting out of
his car or, nore likely, clinbing steps to get to his work

stati on.

The trial court did not shift the burden of proof to the
def endant regardi ng causation. The trial court found, fromanple
evi dence, that the plaintiff was hurt clinbing the steps entering
t he workpl ace. Only then did the trial court look to the

def endant for rebuttal evidence on the issue.

The appel |l ee contends that we should increase the disability
award from17%to 25% \While current | aw woul d have all owed i n an
appropriate case a two-and-a-half tines nmultiplier to the 10%
anatom cal inpairnment set by Dr. Allen, the | aw sets a maxi mumand
does not establish a mandatory nultiplier. W are satisfied with
the appropriateness of the trial court's judgnent of 17% whole

body industrial disability.

The judgnment of the trial court is affirnmed. Costs on appeal



are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

FRANK F. DROWOTA, I11,
ASSOCI ATE JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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JUDGVENT ORDER

Thi s case i s before the Court upon notion for review pursuant
to Tenn. Code Ann. 8 50-6-225(e)(5)(B), the entire record,
including the order of referral to the Special Wrkers'
Compensati on Appeals Panel, and the Panel's Menorandum Opini on
setting forth its findings of fact and concl usions of |aw, which
are incorporated herein by reference;

Wher eupon, it appears to the Gourt that the notion for review
is not well taken and should be denied; and

It is, therefore, ordered that the Panel's findings of fact
and concl usions of |aw are adopted and affirnmed, and the deci sion
of the Panel is nade the judgnment of the Court.

Costs will be paid by defendant-appellant, for which
execution may issue if necessary.

IT IS SO ORDERED this 25th day of August, 1997.

PER CURI AM

DROWOTA, J. - Not participating.



